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THE FIRST APPORTIONMENT OF FEDERAL REP- 
RESENTATIVES IN THE UNITED STATES. 

The proper basis of apportioning or dividing representa- 
tion in political assemblies among the various units entitled 
to membership in such bodies has become one of the most 
difficult questions in the working of representative govern- 
ment. Whether population, or wealth, or social position, 
or profession should be accepted as the fundamental prin- 
ciple, or some basis combining one or more of these, is still 
a mooted question in every civilized country. 

The tendency of late, indeed, has been toward recognizing 
the principle of population as the most important and funda- 
mental one. Of the large nations, however, only Fiance 
and the United States have as yet gone very far toward the 
actual realization of such a principle; while the United 
States, though the first to recognize the principle in the 
construction of its national government, is still very far 
from carrying it to its legitimate consequence. 

So long as representative assemblies were simply a means 
of controlling the government, and confined their functions 
largely to granting or refusing taxes, or vetoing or approv- 
ing laws or codes previously prepared by the government, 
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as was so long the case in England, it made little differ- 
ence how they were constituted. So long as the con- 
trolling classes of society are sufficiently represented by 
typical members, to make sure that the general sense of the 
nation is expressed ; so long as the political consciousness 
of the great mass of the people is still in an undeveloped 
state, so that the majority of the population is willing that 
the minority should make their laws and administer the 
government: the question of assigning representatives, 
though not always a simple, is scarcely ever a dangerous 
question. 

As soon, however, as legislatures themselves begin to act 
independently of the government in framing laws and in 
determining policies; as soon as they begin to control and, 
certainly when they begin to make and unmake, the gov- 
ernments themselves, then it becomes a matter of high 
importance that every class of the community shall be fairly 
represented; since in the struggle of interests in such 
bodies, unrepresented classes are likely to be placed at a 
disadvantage It is no mere accident that the political con- 
sciousness of the people should have been gradually aroused, 
as in England, as a result of this very struggle for repre- 
sentation in an assembly which had come to be the chief 
instrument for lawmaking and law-unmaking. Indeed, this 
very struggle itself had, perhaps, more to do with turning 
the attention of the various classes concerned to the neces- 
sity of taking an active part in politics than any other one 
circumstance. 

Other elements, however, were also of great importance. 
The whole intellectual movement of the last century in 
Europe and America was in its political tendencies steadily 
toward the view that every individual member of the nation 
is a citizen and, as such, is entitled to have his interests 
adequately represented in the lawmaking body of the 
country. Since the general adoption of the representative 
system in modern Europe, since the era of the French 
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Revolution, the tendency has been to realize this principle 
by organizing a legislative assembly in which the nation 
shall be represented on the basis of population, though 
nowhere has this tendency been able to work out its logical 
result. 

The United States in its Federal Government was the first 
nation of any importance to accept fully the principle 
of national representation on the basis of population in 
the constitution of its Lower House. It might have been 
a long time before the nation would have accepted this 
principle had it not been for the peculiar circumstances 
under which the national government was formed. The 
state governments had been largely growths, and slow 
growths at that, and thus had not been compelled to face 
the problem of a readjustment of representation in any acute 
form ; but the Federal Government, was a new creation, and 
had to adopt and put in operation some definite principle 
as a preliminary to the organization of the government 
itself. The states have not even yet all modeled their 
governments on the principle then accepted by the nation 
for its federal form, though the example of the latter has 
worked steadily to shape and reshape the former. 

The struggle over the basis of representation in the Con- 
stitutional Convention of 1787 was long and acrimonious. 
The fact that colonial governments, later state governments, 
were in existence which had gradually become more and 
more independent of any superior authority, made it impos- 
sible to adopt a consolidated national government without 
a struggle, which would probably have resulted in a civil war. 
A federal form with a large degree of state autonomy was 
therefore the only practical form of national government. 
As some of the states were very large and populous, while 
some of them were very small and only thinly populated, it 
was evident that a national assembly based on population 
alone would not be acceptable and could not be adopted by 
the free consent of all the states. The proposition to give 
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to wealth a specific representation commanded practically 
no support. The compromise accepted was a double chamber 
system. One House was based on the recognition of the 
political units called states, giving to each state the same 
absolute number of representatives. The other House, while 
recognizing the states as political entities, was based on a 
distribution of members among them according to popula- 
tion. Thus, our House of Representatives was the first 
considerable legislative body in the world based upon a 
numerical representation of the population of the nation. 
Provision was made for keeping the body upon this basis 
by prescribing in the Constitution that a census should be 
taken every ten years, implying thereby, although not 
explicitly commanding it, that a reapportionment of the 
members of this House should be made in pursuance of each 
census.* 

It would be a mistake, however, to suppose that even in 
the House of Representatives the principle of numerical rep- 
resentation was carried through exactly. The application of 
the principle was confused, and thwarted by two things: 
first, the existence of slavery and the compromises connected 
with it; second, the recognition of the states as political 
units in the distribution of representatives. 

The slaveholders maintained that the slaves should be 
counted in computing the population for purposes of repre- 

*How important such a constitutional provision in regard to the reappor- 
tionment of representatives is to the actual preservation of the numerical principle 
may be seen in the history of the German Reichstag. The German Constitution 
provides for a representation based upon population, but the Reichstag, in the 
actual distribution of its members, is very far from corresponding to such a sys- 
tem. The Parliamentary election law adopted by the German Confederation in 
1867, which in this respect is still in force, adopted a representative unit, or ratio 
of 100,000, which made a House in 1873 OI " 397 members. The population at present 
is over fifty millions, and would call for a House on the same basis of 520 mem- 
bers, but no change has been made since 1867, except such as was occasioned by 
the accession of the South German States and the annexation of Alsace and I/>r- 
raine. The electoral districts are many of them based upon the provisional 
apportionment of 1848, so that it is not too much to say that the actual distribution 
of members in the German Reichstag of to-day is based upon the distribution made 
fifty years ago. Thus, although in form it is a House based upon numerical 
representation, it has long ceased to be such as a matter of fact. 
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sentation. Their opponents objected to this on the ground 
that as slaves were property, pure and simple, and not 
persons, such a scheme would be a practical recognition of 
wealth as the basis of representation, which all parties had 
agreed to reject. Since the insistence by each party on its 
extreme view would have prevented the peaceful organiza- 
tion of a national government, a compromise was finally 
effected, according to which five slaves should be counted as 
three free persons in computing the representative popula- 
tion. As a part of this compromise, it was further provided 
that direct taxes, before being collected, should be appor- 
tioned among the states on the basis of the representative 
population. 

With the disappearance of slavery, the apportionment of 
representatives became purely numerical in principle so far 
as this feature was concerned, since the actual population was 
now equal to the representative population. But the other 
difficulty in the way of applying exactly the principle of nu- 
merical representation, namely, the recognition of the states 
as such in the process of apportionment, still remained.* 

* It is of course a still more important point in discussing the subject of repre- 
sentation in the United States not to lose sight of the fact that, inasmuch as the 
representation in the Lower House was to be assigned upon the basis of popula- 
tion, while the states were left to determine entirely for themselves who should be 
entitled to take part in the choice of representatives, the question of whether the 
national House was a more or less truly representative body turned always upon 
the policy which the states adopted in regard to the elective franchise. If any 
state limited the right to vote to a small class, or if it intimidated and drove away 
from the exercise of the right to vote any considerable number, it would thereby 
increase the proportional value of each vote belonging to those who possessed the 
franchise, as compared with similar persons in other states. The latter was ex- 
actly what happened at the close of the Civil War in the Southern States. The 
representation was considerably enlarged over what it had been in the days of 
slavery, for five negroes were now counted as five persons instead of three, and as 
the white population determined to prevent negroes from voting, and actually did 
so in those states where their numbers threatened to swamp the white vote, the 
relative power of the white man's vote was very greatly increased over that of a 
corresponding person in states where no such policy was followed. The same 
thing is accomplished by a law limiting the right to vote to those who can read 
and write, or those who possess a certain amount of property. This consideration, 
although extremely important in a study of the question whether our scheme, as 
at present worked, is a truly representative one or not, does not fall within the 
scope of this paper. 
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The Constitution provides that the total number of repre- 
sentatives shall be distributed first among the states on the 
basis of their respective numbers. This means that the 
states themselves are the primary representative districts, 
and that in constructing representative districts, no state 
line should be crossed, that parts of two or more different 
states should not be combined in the process of making dis- 
tricts, etc.* 

A moment's reflection will make it plain that such a 
provision makes impossible the exact application of the 
numerical principle of apportionment. If it were made the 
duty of Congress: 

i. To determine the number of members in the House of 
Representatives ; 

2. To divide the whole population of the country by such 
number in order to ascertain the number of people entitled 
to a representative ; 

* In the early laws regarding apportionment, the states were so plainly regarded 
as the primary representative districts that Congress did not undertake to make 
any other sub-division at all, nor to require the states to make any sub-division. 
The actual sub-division of the states is left entirely to the individual state 
governments; although Congress has since 1842 provided by law that the state 
governments should divide the states into a number of districts equal to the 
total number of representatives to which they are entitled. The history of the 
action of the states in this respect is an interesting one. 

New Hampshire did not sub-divide the state until 1824, when the state was di- 
vided into single member districts for one election. In subsequent elections no 
sub-division was made until after the census of 1840, when the single member dis- 
trict system was adopted and has been observed since. 

Connecticut seems to have followed the general ticket system with no sub-divi- 
sion until 1835. 

Pennsylvania followed sometimes one system and sometimes another, com- 
bining oftentimes several plural member districts with single member dis- 
tricts. 

New Jersey seems to have followed something of the same plan, though it 
adopted the general ticket system from 1813 to 1842. 

Virginia seems to have been consistent in the application of the single member 
district system after the year 1802. 

Georgia seems to have followed the general ticket system, with no sub-division 
into districts until 1843. 

The early states, with the exception of the original thirteen, seem to have fol- 
lowed different systems, but it was evidently taken for granted by all parties that 
the states were allowed by the constitution to do as they chose in this matter, and 
the law that Congress passed in pursuance of the census of 1840, requiring the 
division into siugle member districts, aroused a great deal of bitter feeling. 
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3. To divide the whole country into a number of districts 
equal to the number of the House, each containing the 
population entitled to a representative; 

And if in doing this, it were authorized to disregard state, 
county, city and other existing lines of political division, it 
might be possible to make an exact apportionment upon the 
basis of numbers. 

If, however, it must regard existing lines, it is evident 
that such an exact distribution will be impossible, owing to 
the fact that members themselves are not divisible, while 
population numbers are not likely to be round. 

In one case only might it be possible, even under such 
conditions, to make an exact apportionment. The -case, 
however, is so little likely to occur that it may be dis- 
missed as, practically speaking, impossible. Thus, if the 
population of each state, as ascertained by the census, 
should, as a matter of fact, bear the same exact ratio to the 
entire population of the country as the representatives 
assigned to it bear to the total number of representatives in 
the House; or, to put it differently, — if a common divisor 
could be found which would divide exactly the total popu- 
lation of each state in such a way that the sum of the quo- 
tients would be equal to the total number of members in the 
House, then an exact assignment on the basis of numbers 
could be made under the present Constitution. Thus, sup- 
pose that six states have populations as follows: A, 100,000; 
B, 200,000; C, 300,000; D, 400,000; E, 506,000; F, 600,000; 
and that the number of persons entitled to a representative 
be 100,000; it is evident that an exact assignment could be 
made in strict proportion to population ; giving to A 1 ; to 
B 2; to C 3; to D 4; to E 5; to F 6. But no such exact 
multiples of the unit of representation have ever been re- 
turned by the census or ever will be. There will always be 
remainders after dividing the population of the state by the 
number of people entitled to a representative, and so long 
as this is true, an exact division on a numerical basis is 
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impossible, if state lines must be observed in the process of 
apportionment. * 

It might seem at first glance as if the assignment of 
representatives, the basis of representation being agreed 
upon, would be a very simple matter; — a mere matter of 
arithmetic, indeed. And so it would, if the national ter- 
ritory could be divided simply with reference to the appor- 
tionment itself; or, if the population numbers of the different 
states would arrange themselves in such relation to each other, 
and to the population of the union, as a whole, as would enable 
an exact assignment to be made; neither of which supposi- 
tions is realized under our present system as noted above. 
It might seem also as if the question itself would be in any 
case of comparatively little importance, since the difference 
in representation could never amount to so very much after 
all. In the most extreme case, it could only mean that a 
state would have a number of people unrepresented which 
is less than the number entitled to one representative. In 
the case of a large state with many representatives, this 
would become so slight a matter that it might be neglected 
with propriety. In the case of a small state, it would seem 
to be more serious, but as apportionment is often made 
under our system, the unrepresented portion would not 
probably always be large, and a large unrepresented re- 
mainder at one time would be balanced, or offset, by a small 
unrepresented remainder at another. In any case, such a 
state would have relatively so large a representation in the 
Senate, as compared with the other states, that it might well 
be content with being at a little disadvantage in the House. 

* It is worthy of note that exactly the same difficulty has arisen in the discussion 
of assignment of representatives under the minority or proportional representa- 
tion plan among the various parties entitled to representation. If the parties 
would cast their votes in such a way that the number of people entitled to a rep- 
resentative should be exactly contained without remainders in the vote of the 
different parties, then an exact proportional assignment, or distribution, could be 
easily made. But political parties are so obstinate that no such vote casting has 
ever occurred, except in purely hypothetical calculations in academic discussions. 
The method of solving this question has come to be one of the most prominent 
characteristics of different schools of proportional representation. 
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This seems to have been the view of the men who drafted 
the Constitution, — if, indeed, they ever thought of the 
matter at all; for there is no indication that this subject 
was discussed, either in the Constitutional Convention or in 
the ratifying conventions, or in the pamphlet literature of 
the time, either before or after the adoption of the Constitu- 
tion. It would seem to have been taken for granted that 
after the basis of apportionment were once acccepted, the 
mere details of assignment in accordance with the popula- 
tion would be so simple as to offer no difficulty. 

And yet, the settlement of this question, simple as it 
appears, rocked the Government of the United States to its 
foundation within three years after it was organized. It 
gave rise to the first constitutional debate, in which the 
value of the union itself was openly canvassed. It occas- 
ioned the President and his advisers the greatest anxiety; 
it called forth the first presidential veto; and was finally 
decided in accordance with a principle, which, after being 
accepted for fifty years, was ultimately rejected as being 
unconstitutional and unfair. The subject, therefore, is cer- 
tainly not without interest to the student of political science. 

The first session of the Second Congress of the United 
States met at Philadelphia, Monday, October 24, 1791. One 
of the first subjects of discussion was the apportionment of 
representatives in pursuance of the census of 1790. The 
returns were all completed except those from South Caro- 
lina, which were not finally declared until early in 1792. 

The discussion of apportionment was begun during the 
first week of the session, and continued until the twenty- 
fourth of November, when a bill was passed in the House 
by a vote of 43 to 12, giving to each state in the union one 
representative for every 30,000 of its population, disregard- 
ing any remainders or so-called fractions which might occur. 
The bill was then sent to the Senate. After a fortnight's 
discussion, on December 8, the Senate by a vote of 13 to 12, 
the Vice-President giving the casting vote, amended the 
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House bill by substituting the number 33,000 for 30,000,, 
leaving the rest of the bill unchanged. This the House, 
after a long discussion, refused to accept on December 14. 
On December 15 the Senate, by a vote of 13 to 12, the Vice- 
President giving the casting vote, declared its intention of 
insisting on the amendment. The House again discussed 
the subject at length, ending on December 19, by another 
refusal, by a vote of 32 to 27, to accept the Senate amend- 
ments. The Senate, on December 20, again considered the 
question, but decided by the same vote as before, the Vice- 
President giving the casting vote, to adhere to its amend- 
ment. The House then dropped the matter and the bill 
was thus lost. It is interesting to note that the bill which 
ultimately became a law was this first House bill as amended 
by the Senate. 

On January 6, 1792, the House resolved to appoint a com- 
mittee to bring in a bill relating to apportionment. A 
proposition relating to the subject was discussed January 24, 
and a committee was appointed to report a bill according to 
certain directions of the House. The bill was reported 
Thursday, February 7, and, after a discussion which took a 
wide range, it was passed February 21 by a vote of 34 to 16. 
The bill was similar to the first bill passed by the House, 
accepting a ratio of 30,000 to be divided into the population 
of each state, disregarding fractions, in order to determine 
the number of representatives to be assigned to the state. 
Coupled with this, however, was a provision for a new 
census, and a new apportionment in 1797, the House evi- 
dently hoping to persuade the Senate to accept its proposi- 
tion by holding out the inducement of a speedy reapportion- 
ment. 

The Senate discussed the bill from February 21 to March 
12, and passed it on that date by a vote of 14 to 13, amended 
in some important respects. The. Senate struck out the 
provision for a new census. The representative number 
30,000, proposed by the House, was accepted, but instead 
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of giving to each state one representative for every 30,000 
and no more, it gave one additional representative each to 
the eight states having the largest remainders or fractions. 
The method pursued in determining the number was not indi- 
cated in the bill, but either of two ways amounting to the 
same thing on the whole may have been pursued. Accept- 
ing 30,000 as the representative unit and dividing it into 
the population of the different states, as indicated by the 
census of 1790, would give a certain number of represent- 
atives amounting in all to the number 112, supposing that 
South Carolina was to have six. Then, adding together the 
remainders, or unrepresented fractions, in the different 
states, it would be found that nearly 260,000 people were 
still unrepresented, — that is, a number equal to somewhat 
more than eight full ratios. Eight members would then be 
distributed, by giving them to the states having the largest 
remainders. 

Another method of reaching the same end would be as 
follows: 

Accepting 30,000 as the representative ratio, it might be 
divided into the total population of the union, which, accord- 
ing to the census of 1790, was 3,615,937, in order to deter- 
mine the total number of members in the House. This 
would give 120. Then dividing the population of each 
state by 30,000, and assigning a number of representatives 
equal to the respective quotients, 112 members only would 
be assigned, leaving eight members, the difference between 
112 and 120, to be assigned to the states having the largest 
remainders. 

The House, after discussing the bill, again refused, by a 
vote of 31 to 30, to accede to the Senate amendments, and 
on the seventeenth of March requested a conference with 
the Senate. A conference committee was appointed, but on 
March 22 it reported in both Houses that no agreement 
could be reached. The Senate then voted to insist on its 
amendments by a vote of 14 to 13. On the next day the 
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House finally accepted the Senate amendments by a vote of 
31 to 29, and on March 28 the bill was sent to the President 
for his signature. 

Having kept the bill as long as he could without its becom- 
ing a law, the President returned it with his veto on April 
5. On the next day an attempt was made to pass it over 
the President's veto in the House, which failed, since only 
33 votes could be obtained for it, which was not the required 
two- thirds. 

The House then, on April 10, drafted a third bill, incor- 
porating the principle of the Senate amendment to the orig- 
inal bill as passed by the House, which was accepted by 
both Houses, and signed by the President on the fourteenth 
of April. It provided for giving to each state in the union 
one representative for every full ratio of 33,000 and no more, 
giving a House of 105 members. 

The opening debate in the House of Representatives on 
the first bill evidently covered a wide range of considera- 
tions, though the report of the debate in the Annals of 
Congress is so meagre that we cannot be sure of the relative 
prominence which these various considerations assumed in 
the minds of the members of the House, and we are some- 
what dependent on outside sources for an adequate account 
of the course which the discussion actually took. The 
debate was more largelj- academic in character than at a 
later time, and an air of calmness and deliberation prevailed 
which soon disappeared. 

There seems to have been no difference of opinion at the 
beginning as to the proper method of assigning representa- 
tives. It seems to have been almost taken for granted by 
the members of the House that the first thing to do was to 
decide what number of people should be entitled to a repre- 
sentative, or, in the technical language of the discussion at 
that time, and subsequently, what number should be taken 
for the representative unit or ratio. Having determined 
this, the next step was to divide this number into the 
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representative population of each state, assigning to each 
state a number of representatives equal to the number of 
times its representative population contained the represen- 
tative ratio. The size of the House then appeared by adding 
together these various quotients. As individual representa- 
tives could not be divided, it was evident that any remainder 
left after dividing the representative ratio into the represen- 
tative population of the state would have to be disregarded. 
This remainder came to be known technically as a fraction, 
and was spoken of as an unrepresented remainder, or an 
unrepresented fraction. So evident did it seem to the 
House that this method was a simple, logical and the only 
proper one, that no provision looking to a different method 
of assigning representatives seems to have even been sug- 
gested in this first debate.* 

It is not probable that any other method would have been 
proposed at any stage of the debate if, as a matter of fact, 
the population numbers of the different states had been so 
related to each other that an exact common divisor could 
have been found which, being divided into the population 
of the respective states, would have left no remainders. 
And it was only because the number 30,000, or indeed any 
other number proposed, was so far from being an exact 
common divisor that the question, by what method the 
inequalities of an assignment made upon such a basis could 
be remedied, became a burning one. 

There was a decided difference of opinion in the House as 
to the number of people to be taken as the ratio, and that 
for very different reasons. Some members were in favor of 

♦Jefferson in his letter to the President, advising him to veto the bill as it lay- 
before him, makes much of this point, and argues that it was not until a later 
period of the discussion, when some members saw a chance to gain something 
for their own states by adopting a different method, that any other plan was pro- 
posed. The answer to Jefferson's argument is of course plain. The longer the 
matter was discussed.the plainer did it become that the so-called simple and natural 
method resulted in a decided inequality of representation, and thus in a viola- 
tion of the constitutional rule that representatives should be apportioned accord- 
ing to population. 
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fixing upon a relatively large number as the representative 
ratio, thus obtaining a relatively small House; others were 
in favor of taking a small representative ratio, thus obtain- 
ing a relatively large House. The greatest difference, how- 
ever, between the two extreme ratios seriously proposed 
would not seem to us, judged by our present standards, to 
be very much, or the matter whether one or the other was 
taken to be of very great importance. It is difficult for us 
to understand, without an examination of the circumstances, 
how this difference of opinion could have occasioned such a 
tempest as actually arose. The Constitution in Article I, 
Section 2, Clause 3, declares that, "The number of repre- 
sentatives shall not exceed one for every 30,000, but each 
state shall have at least one representative. ' ' 

One or two members proposed a ratio of 50,000, but no 
serious proposition supported by any considerable number 
of members was made looking toward a larger ratio than 
40,000; so that the choice lay between 30,000 and 40,000, 
and a House of 112 members and one of 82, respectively. 

Different members favored taking as the ratio one or 
another of the round numbers between 30,000 and 40,000 on 
different grounds. Upon dividing the representative popu- 
lation of each state by the round numbers from 30,000 to 
40,000, respectively, it was found that in the case of some 
of these numbers there were fewer remainders and conse- 
quently a smaller unrepresented population than in the case 
of other numbers. That is to say, that some of these num- 
bers were found to be more nearly true common divisors 
than others. The number 33,000 was a favorite unit, because 
it left, relatively speaking, a comparatively small number of 
unrepresented people, while it allowed a considerable increase 
in the size of the House, and those members whose attention 
was fixed upon the question of an equal and fair distribution 
naturally inclined to favor this number. Other members, 
who were impressed by the desirability of having as large 
a House as possible favored 33,000 rather than 40,000, 
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because it gave a House of 105 instead of a House of 82. 
But they favored still more the number 30,000 because it 
gave a House of 112 instead of a House of 105, and they 
were more moved by the advantages of a large House than 
by the disadvantage of a more unequal distribution of 
members. 

There was another consideration which ought not to be 
lost sight of, for it has been of permanent influence in deter- 
mining the ratio in every successive apportionment since 
1792. It was found that, according as one or the other of 
these numbers was taken as a divisor, one or another state, 
or one or another section, would gain or lose a representa- 
tive, and there is no doubt that this fact had weight with 
the members of the House in this very first debate, although 
it did not become nearly so prominent as at a later period of 
the deliberations. 

According to the report of the proceedings, the question 
of the justice or injustice of having large unrepresented 
fractions was raised at a very early period and was evidently 
considered in the committees as well as in the House, in all 
its different aspects, for in the second debate on the bill, as 
amended by the Senate, Mr. Madison declared that the 
whole subject of fractions had been thoroughly threshed out 
in the first debate, and that no new considerations had been 
introduced of sufficient importance to lead the House to alter 
its mind upon this important subject. 

As to the question of adopting some other method than 
that of simply dividing the representative ratio into the 
various populations, disregarding fractions, which should 
come more nearly to producing a distribution of representa- 
tives in accordance with population, there seems, as said 
above, to have been no proposition whatever, for when the 
bill came back from the Senate amended by striking out 
30,000 and putting in 33,000 and the argument was advanced 
that the Senate had been moved to this step by the fact that 
in this way the unrepresented fractions were reduced to a 
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much smaller total, Mr. Benson remarked that there was 
another possible way for assigning representatives which, if 
it had been thought of in time, that is during the first debate 
in the House, might have commanded the assent of all the 
members. He then proceeded to set forth a method which 
had been proposed in the Senate as an amendment to the 
bill, but which had been voted down. It was ultimately- 
incorporated in the second bill as passed by the two Houses, 
and vetoed by the President It is fully set forth on page 
ii above. 

The sentiment of the House during this first debate was 
very plainly in favor of the largest House which was allowed 
by the consitutional method of assigning one to every 30,000 
of the population. The debate upon the question of whether 
the House should be a large or small body, although, as said 
above, rather academic and theoretical than practical in 
character, is of interest as throwing some light upon the 
experience of the country in representative institutions up 
to that time. Those who favored a large House argued as 
follows: In the first place, in a country as large as the 
United States was at that time, with a population so scat- 
tered throughout its extensive territory, the only way in 
which a fairly adequate representation could be secured was 
by having a large number of representatives, and, conse- 
quently, a comparatively small body of constituents to each 
representative. It would make but little difference in a 
thickly populated country whether a man represented 30,000 
or 150,000 people, for it would be possible for him to become 
more or less well acquainted with the needs and wishes of a 
very large population. But in a sparsely settled country, it 
would be simply impossible for the representative to get 
over his district in such a way as to obtain an adequate view 
of the conditions, needs, wants and wishes of his constitu- 
ents. It was also urged, that in a small constituency it 
would be possible for the individual members to become 
more thoroughly acquainted with the character and ability 
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of their representative, and they would thus be enabled to 
exercise a more effective check upon his actions. 

It was, moreover, in the opinion of some members, neces- 
sary just at this time to build up in the House a make- 
weight against the overwhelming influence of the President 
and Senate. The latter were both removed, by indirect 
election, from immediate control by the people. They had 
both been invested with very superior authority to that of 
the House. By their position, they occupied naturally a 
larger place in the public eye, inspired more respect and 
reverence and, by that fact, enforced their will more easily 
as against the House. The only way to remedy this was to 
make the House itself so closely representative of the people, 
so plainly and distinctly a mouthpiece of the popular will, 
as to check, and, if need be, overawe the executive and the 
Senate. This could not be done with the relatively small 
powers assigned to the House in any other way than by 
making it so numerous that it would become by that mere 
fact more distinctly than either of the other factors the rep- 
resentative of the people. This would enable it to speak 
with authority in any case of dispute between itself and 
other branches of the government 

There was still another point It was necessary at the 
time to enlist a warm popular support in behalf of the new 
government. This could be done only by increasing the 
number of representatives in such a way that each indi- 
vidual citizen would feel that he had a direct and important 
share in the choice of this body, and by multiplying the 
members in such a way that they would be enabled to reach 
and influence every citizen of the United States in favor of 
the government of which they formed a part. 

There was, moreover, unfortunately, a very strong popular 
suspicion in the states of the character of the new govern- 
ment. It was looked upon as likely to become oligarchical 
in its instincts and actions because of its small size as com- 
pared with the large number of people whose interests were 
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to be subserved. The only way to disarm this feeling of 
suspicion and to enlist a public interest and public sup- 
port in behalf of the new government was to show once for 
all that it was to be made popular as rapidly as possible and 
to be kept popular in all time to come. If the tendency 
should be to make the House a comparatively small body, 
and keep it so, as the population grew the smaller states 
would even lose representatives absolutely, which could only 
result in rendering them still more restive under the feeling 
that their interests were not being adequately cared for in a 
body which was practically under the control of three or 
four of the larger states. 

There was another, and perhaps a no less important con- 
sideration. The people of the country were used to large 
representative chambers. They had experienced in their 
own history how the English government, when it was con- 
cerned about diminishing the share of the people in the 
government of the colonies, always made as its first step a 
reduction in the number of representatives chosen by the 
people. They had, consequently, come to feel that popular 
safety and popular liberty lay in a numerous representative 
branch. The legislatures in all of the states were larger than 
the House of Representatives. From one to four hundred 
was no uncommon number. Having worked out in their 
own experience chambers of such size, they would naturally 
look in the national chamber for some expression of this 
same experience. 

Finally, entirely aside from the arguments which might 
be advanced in favor of a large House, there was no doubt 
whatever that whether reasonable or unreasonable there was 
a strong popular demand for as large a House as the Consti- 
tution would allow, and that this demand must be met. 

That there was such a demand was evident from the fol- 
lowing considerations: 

The discussion in the Constitutional Convention itself 
showed that there was very general suspicion and hesitancy 
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in the way of allowing the Congress to decide this matter for 
itself. And during the discussion upon this subject, although 
it was proposed to limit the size of the House by constitu- 
tional provision in such a way as to make and keep it a 
small body, the provision actually inserted into the Consti- 
tution at the suggestion of President Washington himself, 
that the number should not exceed one for every 30,000 of 
the population, showed, considering the circumstances under 
which it was adopted, that the general expectation was that, 
for the present at least, that number should be taken as the 
representative ratio. There was an added circumstance that 
the number finally settled upon was supposed to represent 
about one for every 30,000 of the population. 

When the Constitution went to the individual states for rati- 
fication, there were few points more exhaustively discussed 
than that relating to the size of the House of Representa- 
tives, and at least five states had ratified the Constitution 
with a distinct recommendation that this provision of the 
Constitution should be altered. Finally, when the first 
Congress assembled, the very first proposition for an amend- 
ment, adopted by two-thirds of both Houses and sent to the 
individual states for their ratification, was one concerning 
this very subject, and providing for a large House in such 
a way as to prevent Congress from diminishing the number. 
The pamphlet literature of the time, moreover, was full of 
evidence that there was considerable public excitement upon 
the subject, and the general demand that the House of Rep- 
resentatives should be made as soon as possible a larger 
body. 

To the objection that might be made to a large House 
that there would be difficulty in the way of its transacting 
the business with proper dispatch, it was answered that, as 
nobody proposed to have a House of more than 112 members, 
that argument would of itself seem so ridiculous as to be 
hardly worthy of consideration, since no one would suppose 
a House of such size to be in any sense unwieldy. 
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There was, moreover, another consideration which ought 
not to be overlooked, and that was the growing influence of 
the money power, as illustrated in the rise of the bank, and 
other similar evidences, and a consequent danger that this 
power would influence the deliberations and policy of the 
national government. A small House would make it pos- 
sible for the bank, by the proper distribution of shares and 
the utilization of its influence in other directions, to corrupt 
a sufficient number to secure such legislation as it desired, 
no matter how opposed it might be to the interests of the 
country as a whole. 

Those who opposed any considerable enlargement of the 
House joined issue on almost every one of these points. 
They admitted that the subject had been discussed very 
fully in the Constitutional Convention, in the ratifying con- 
ventions, in Congress and in the pamphlet literature of the 
time, but they insisted that while the voice had been heard 
of those who were in favor of a large House, that the 
other party, which really made up the bulk of the nation, 
had not expressed its sentiment at all. The result was that 
after all the discussion a limit had been set upon the size of 
the House by the constitutional provision showing that 
there was some fear of Congress unduly enlarging it. The 
action of the ratifying conventions could not be adduced as 
conclusive, since the eagerness of those who favored the 
Constitution led them at many points to agree to proposals 
for amendments which they did not regard as desirable or 
feasible, relying upon the good sense of the representatives 
of the people at a subsequent date to dispose of such propo- 
sitions. And even so, five states only had expressed any 
desire whatever on this subject. As to the amendment 
which had been adopted, it was perfectly well known that 
Congress had accepted all the amendments, not because it 
was convinced in all cases that they were wise, but because 
they wished to dispose absolutely of the charge that they 
were unwilling to leave the matter to the people for decision; 
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and, as a matter of fact, up to that time a majority of the 
states had not acted upon this amendment and probably 
never would. As to the pamphlet literature favoring a large 
House, that was no argument at all, since those who were 
in favor of a change would naturally be the ones to stir up 
agitation, while those who were satisfied with the present 
provision, and opposed to a change would naturally not 
trouble themselves about the matter until it should become 
a serious question, which at present it was not. As to the 
merits of the question, if Congress should now undertake to 
enlarge the House of Representatives to the full limit of the 
Constitution, it would set an example for subsequent con- 
gresses which it would be difficult for them to refuse to fol- 
low, and the House of Representatives might easily become 
such an unwieldy body as to permit of no efficient consid- 
eration of the public needs. It would tend to become a mere 
mob. As to the small constituencies being more able to 
judge of the abilities and character of their representatives, 
it was a well-known fact that the smaller the constituency, 
the smaller the calibre of the man chosen in it, and that the 
only way to secure really first class men in the representa- 
tive chamber was to make the constituency so large that 
there should be an adequate supply of such men available 
for the work. It would be far easier to get sixty-five or 
seventy-five of the ablest men of the country into a small 
representative chamber than it would be to get the same 
absolute number of men into a chamber of 200 or 300, and 
the relative power of this class in a large chamber would, of 
course, be far smaller. There was, moreover, a general fear 
in the country at large of a tendency to extravagance and 
large appropriations on the part of the Federal Government, 
and to increase largely the representation at the present 
time would be to burden unduly the budget of the govern- 
ment, which was already in financial difficulties. 

The smaller states which might, in course of time, lose 
some of their representatives by the increasing population 
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of the larger states, could really not justly complain of such 
a development, since they had already received in the Senate 
an entirely undue proportion of influence, and it was not 
fair to ask the country that they should also be preserved in 
their relative position in the House. Every state would 
have at least one representative in the House, and if its 
population did not keep relative pace with that of other 
states, it certainly would have no reason to complain, con- 
sidering that it had the same representation in the Senate, 
as even the largest of its sister communities. 

These considerations in favor of a large representation 
outweighed even the feeling of many that if the ratio 
of 30,000 were taken, there there would be a less fair and 
equal distribution of representatives than would be accom- 
plished by the ratio of 33,000. The matter went to the 
Senate. As already indicated, we have no reports of the 
debate in that body, but the Journal of the Senate mentions 
several different amendments which were proposed to the 
House bill, among others, the one described above, which 
became a feature of the second or vetoed bill. The minutes 
of the Senate, as reported in the Journal, seem to show, in 
the votes of that body, a decided determination to secure a 
fairer distribution of representation, if possible, than that 
which was effected by the House bill. The vote in the 
Senate, as already seen, was an extremely close one, and 
this fact formed an element of considerable importance in 
President Washington's decision to veto the bill. He saw 
that it had been carried through the House, as we shall see 
subsequently, by mere pressure on the part of the Senate, 
and only with the greatest reluctance in that body. He 
saw, moreover, that it had passed the Senate uniformly b3' 
the casting vote of the Vice-President, and he thus had upon 
his side the weight of the majority of the House and the 
fact that the Senate itself was able to come to no agreement 
upon the subject. 

The Senate amended the bill finally, rejecting all proposed 
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amendments by adopting a ratio of 33,000, applying the 
same method of determining the size of the House as that 
which the House had used in the bill. 

When the bill was returned to the House with the Senate's 
amendments, proposing the sum 33,000 instead of 30,000, 
evidence soon began to show itself of a growing heat on the 
subject, and the excitement began which continued until 
the final settlement of the question in the following April. 

It was argued in the first place that this was a question 
which belonged particularly to the House ; one which really 
did not concern the Senate at all, and although the Consti- 
tution gave to Congress, or the legislative authority of the 
Federal Government, the right to determine the size of the 
House, and the actual apportionment in accordance with the 
constitutional rule, yet, after all, it was something which, 
by its very nature, pertained especially to the House, and 
with which the Senate ought not to interfere, especially as 
it had passed the House, both in committee of the whole and 
in ordinary session, by a large majority. 

But the return of the bill gave occasion to a more careful 
discussion of the subject of fair apportionment than that 
question had received during the first debate. The reason 
was given in the House for the Senate amendment that 
a better regard was had to fractions and that there was 
consequently a more exact apportionment under the Senate 
proposition of 33,000 than under the House proposition of 
30,000. It was urged, however, in answer to this propo- 
sition that this subject had been fully discussed in the 
House and distinctly rejected after a careful deliberation 
on all sides. Mr. Madison observed', with more ingenuity 
than reasonableness, that the Senate amendment seemed 
to have been favored because it reduced the aggregate 
of the fractions, whereas, to his mind, if it had increased 
the fractions in the case of any states it was equally objec- 
tionable to the House bill itself. Emphasis was now laid 
upon the fact which had been observed before, that the 
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effect of adopting the ratio of 33,000 instead of 30,000 
was to diminish the fractions in the Northern and East- 
ern states and increase them in the Southern, and that 
the real reason for the adoption of the 33,000 was not that 
it secured a greater degree of fairness in the distribution, 
but that it secured for the controlling element in the Senate 
an additional power. The fraction of Massachusetts had 
been reduced from 25,327, under the ratio of 30,000, to 
13,327, under the ratio of 33,000. The fraction of Pennsyl- 
vania had been reduced from 12,879, under the ratio of 
30,000, to 3879, under the ratio of 33,000. The fraction of 
New Jersey had been reduced from 29,559, under the ratio 
of 30,000, to 14,570, under the ratio of 33,000. The fraction 
of New Hampshire had been reduced from 21,822, under the 
ratio of 30,000, to 9822, under the ratio of 33,000. The 
fraction of Vermont had been reduced from 25,533, under 
the ratio of 30,000, to 19,533, under the ratio of 33,000. 
Virginia was increased from 560, under the ratio of 30,000, 
to 3560, under the ratio of 33,000. The fraction of North 
Carolina had been left unchanged. Georgia and Kentucky 
had been slightly decreased, as also Rhode Island and Dela- 
ware. 

Massachusetts, Connecticut, New Hampshire, Vermont 
and New Jersey had all large fractions under the 30,000 
apportionment, while the Southern states, Virginia, Mary- 
land, Georgia, Kentucky had relatively small ones, though 
the remainders of Delaware and North Carolina were rela- 
tively large. 

There was evidently a growing consciousness in this 
debate of the inequality in the 30,000 basis of representa- 
tion, and the opposition of the Senate gave new strength to 
the opposers of the measure in the House. It was urged 
strongly that the 30,000 basis gave an undue advantage to 
the large states over the smaller, and to the Southern over 
the Eastern and Northern. In answer to this it was urged 
that the smaller states already had a strong representation 
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in the Senate and that if there was to be any inequality it 
ought to be to their disadvantage, rather than to the disad- 
vantage of the large states which were placed in such an 
inferior position, considering their relative size and popu- 
lation, in the upper chamber. The advocates of the smaller 
states, however, replied that the constitution of the Senate 
was one of the compromises of the Constitution, and that 
they were not called upon to give up such advantage as they 
received in the Senate, by consenting to be put at a disad- 
vantage in the House. 

Much the same argument was used in regard to the 
Southern states. It was held by the one party that the 
South had the decided advantage over the North, under the 
apportionment taking 30,000 as the unit, and that the 33,000 
came more nearly to doing justice to the North. It was 
admitted that under the 33,000 ratio the North was some- 
what over represented, but it was held that it was much 
better to have the North slightly over-represented than the 
South enormously over-represented, more especially as the 
South had already received an advantage in the Constitu- 
tion of the House by being allowed a representation for its 
property in the form of slaves. To this the Southerners 
replied that that was also one of the compromises of the 
Constitution, and that they were not called upon by any 
demand of equity to give up this advantage which had been 
conceded to them in the Constitution by consenting to an 
inequitable assignment of representatives. It was, more- 
over, in their opinion, a grave question whether the South 
had, after all, taken sufficient guarantees of the North in 
regard to the matter of slavery, and whether the growing 
disproportion between the North and the South in wealth 
and population would not call for still further guarantees in 
behalf of the South in course of time. 

It was at this time that the amendment proposed in the 
Senate providing that the ratio of 30,000 should be accepted, 
but that additional members should be assigned for large 
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unrepresented fractions, was proposed in the House; but it 
was disposed of very cavalierly as scarcely worthy of dis- 
cussion. 

After a vigorous debate the House decided to abide by its 
original proposition and returned the bill to the Senate. 
The Senate, however, by the same majority as in the 
previous case, insisted on its own amendment, and returned 
the bill to the House. The third debate on the subject 
brought out finally all the different points of view, and the 
arguments for them, in such a way that there was really 
nothing further to be said in the course of the debate as a 
whole, and nothing further was really added to the discus- 
sion by subsequent debates. It was at this time of the 
proceedings that the proposition to adopt the 30,000 basis, 
assigning additional members for large unrepresented frac- 
tions, was discussed in extenso. 

Mr. Ames, of Massachusetts, seems to have championed 
the proposition most vigorously, and he insisted very 
strongly that the idea of a fair and just apportionment was 
fundamental to the peaceful working of the government, 
and then undertook to show how neither of the ratios pro- 
posed, 33,000 and 30,000, provided for as fair a distribution 
as the 30,000 combined with the assigning of additional repre- 
sentatives to large unrepresented fractions. Thus he showed 
that the State of Virginia, under the House ratio of 30,000, 
without reference to fractions, had twenty-one members, a 
number which was entirely out of proportion to the number 
given to other states, no matter by what standard of fairness 
one was willing to judge the case. Thus, if the population 
of Virginia be compared to the total population of the union, 
it would be found that instead of being entitled to twenty -one 
representatives, she was entitled to only nineteen, and was 
thus, as against other states as a whole, placed at a very 
decided advantage. If, on the other hand, you compared her 
with other states it would be found that the states of Vermont, 
New Hampshire, Rhode Island, Connecticut, New Jersey 
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and Delaware have together 766,428 persons, a number more 
than 130,000 in excess of the population of Virginia, and 
that these states, taken together, would have only the same 
number of representatives as Virginia. That is to say, 
Virginia would have an advantage of four representatives 
over these six states for the same number of people. And 
if one chose to take still another standard, namely, that of 
securing in as many of the states as possible a ratio as near 
to that accepted as a normal one as could be obtained, it 
would be found that the ratio of 30,000 assigning members 
to the eight states with the largest remainders or fractions, 
would be such a method. 

It will be found, for example, upon an actual application 
of this method that fifty members would be chosen in six 
states with only a very slight departure from the normal 
number accepted, each of them being a little less than 30,000. 
Thus it would be in 

New Hampshire 28,365 

Massachusetts 29,924 

Connecticut 29,805 

Vermont 28,511 

New Jersey 29,826 

North Carolina 29,460 

and even Delaware would depart only slightly, though some- 
what more than these six states, its ratio being 27,769. 

Fifty-five other members would be chosen in the states of 
New York, Pennsylvania, Maryland and Virginia by ratios 
only slightly in excess of 30,000. Thus: 

New York , 30,144 

Pennsylvania 30,919 

Maryland 30,946 

Virginia 30,026 

So that 107 members would, in effect, be chosen by a ratio 
of one to 30,000. It is true that by this bill some states 
would lose members, and some would gain, but a comparison 
of the respective gains and losses would show that, on the 
whole, a much nearer approximation to equality would be 
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obtained by this method than by an}' other. Mr. Ames also 
held that the arguments against this method were really no 
arguments at all, notably, the one that the discrimination 
against the small states in the original House bill was justi- 
fied by the greater advantage the small states had in the 
Senate; since the large states were injured as well as the 
small ones. Massachusetts and North Carolina could not 
be benefited by giving Virginia two extra members, while 
the small ones were also injured as respects each other. 
Delaware would have only one, Rhode Island two, yet the 
latter had only 9000 more people than the former. 

Mr. Ames made the further argument that the same rule 
was to be adopted in regard to the apportionment of direct 
taxes as in regard to the apportionment of representatives. 
They were to be distributed on the basis of representative 
population. Now would Virginia consent to assume such a 
disproportionate share of the taxes as it had received of the 
representatives? This could hardly be thought to be likely, 
and no one indeed asked that Virginia should assume an 
unfair proportion of direct taxes, nor was he content to have 
it receive an undue share of representatives. 

The chief argument against this position of Mr. Ames 
was a constitutional one. It was pointed out that by such 
an assignment the number of people within certain of the 
states who should receive a representative would be smaller 
than 30,000, whereas the Constitution declared distinctly 
that the number of representatives should not exceed one 
for every 30,000. This is an important point, because it 
was one of the two grounds upon the consideration of which 
President Washington made up his mind to veto the bill. 

Those who favored this method of apportionment de- 
clared, however, that that was a wrong interpretation of 
the Constitution. The Constitution declared that the 
number of representatives should not exceed one for every 
30,000; it said nothing in express terms as to whether 
it meant 30,000 of the population in the respective states, 
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or 30,000 in the country as a whole. It was proper to 
give no meaning to this phrase which would practically 
nullify or render meaningless that other distinct and express 
provision of the Constitution that the apportionment among 
the states should be according to their respective numbers. 
No method of actually making this apportionment was pre- 
scribed, and, consequently, any method was proper provided 
it gave an exact distribution of the representatives, and of 
two or more methods which might be applied that one was 
plainly and constitutionally speaking, obligatory which 
secured the nearest approximation to an exact numerical 
apportionment. And to the argument repeatedly made up 
to that time in the course of the discussion that the Southern 
states were not called upon to give up any advantage accru- 
ing to them out of the application of the constitutional rule, 
it was declared that there was no such constitutional rule ; 
that the expression might have either meaning if taken by 
itself, but that the context made it perfectly plain that it 
meant the number of representatives was not to exceed one 
for every 30,000 of the entire population of the union. It 
was also maintained that the amendment which had been 
proposed by Congress to the various states, and which had 
already been accepted by a number of them, although using 
practically the same language as the Constitution, was 
capable really only of the one interpretation, limiting the 
size of the House not by the number of times 30,000 was 
contained in the population of the respective states, disre- 
garding fractions, but the number of times it was contained 
in the population of the union as a whole. 

Jefferson was undoubtedly right, as already suggested, 
in saying that this method of distributing the representa- 
tives did not seem to have occurred to anybody as a serious 
proposition in the early stages of the debate. Perhaps he 
was also right when he said that it had been found out by 
those who saw that if it were adopted a different distribution 
of members would ensue, and, consequently some states would 
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gain at the cost of others. There is no doubt that some 
states did gain under the application of the preceding prin- 
ciple, and there is no doubt that the smaller states contended 
for their advantage as against the larger, and that the 
Southern states contended for their advantage as against the 
Northern and Eastern, and vice versa. 

But, on the other hand, no one who studies the history 
of the debate, can deny the fact that the sentiment of the 
Senate was irresistibly driven toward the acceptance of this 
rule, because of the plainly unequal distribution effected 
by the application of the rule adopted by the House. 

It was an admirable illustration of a true constitutional 
question, a provision in a written instrument capable of two 
interpretations, conferring, according as one or the other 
interpretation was taken, distinctive and solid advantage 
upon one or another political element, in this case, one or 
another state, or one or another section. It became perfectly 
plain that the jealousy which had existed more or less as a 
latent force during the colonial and revolutionary periods, 
which had shown itself in such a marked way in the Consti- 
tutional Convention, had by no means been allayed by the 
four or five years which had intervened. On the contrary, 
the signs were already ominous of the conflicts of the future, 
and this first debate brought to a head and to an open ex- 
pression suspicions and jealousies which men had been more 
or less trying to cover up and repress. It is noticeable that 
Virginia had been picked out especially as a state which 
profited by the application of the ratio of 30,000, regarding 
fractions ; and it was three Virginians who persuaded the 
President to insist on the principle of the House bill.* 

In spite of the able and long discussion, the House insisted 
ttpon its original amendment, and the bill was returned to 
the Senate. The Senate, however, refused to recede, and 
the bill was lost. When it was taken up again, there was a 
repetition of the same arguments and the same points of 

*See p. 33 
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view, but the House decided in the second bill, described 
above, to insist upon the method which it had adopted before, 
but it incorporated two provisions by which it hoped to dis- 
arm the opposition of the Senate. It provided for a new 
census within a brief period of five years, and provided, 
moreover, that the principle of apportionment should be fixed 
in advance of the taking of the census. It was openly stated, 
and with a great deal of truth, that if the House had agreed 
upon some method of apportionment before the actual 
returns of the census had shown which states would be 
placed at a relative advantage or disadvantage under the 
application of such rule, there would have been no difficulty 
in the first place, and the provision of the House involved 
making the apportionment a mere ministerial act on the part 
of the President, but in accordance with the principles which 
it proposed to apply now to the first apportionment. 

These sops, however, did not tempt the Senate. After 
another discussion of considerable length, the Senate took up 
the amendment which had been proposed first by a member of 
the Senate, namely, the application of the 30,000 ratio with 
the representation of large remainders, or, to put it another 
way, the application of the ratio by dividing it into the total 
population of the union to determine the number of the 
House, and then the assignment of the consequent number of 
members among the states in proportion as nearly as might 
be to their population. This was returned to the House; 
the House refused to accept it. A conference committee was 
appointed, which failed to agree. The House then receded 
from its decision and finally accepted the proposed amend- 
ment of the Senate. The bill then went to the President. 

On Thursday, April 5, 1792, the President sent to the 
House of Representatives a veto of the bill which had been 
passed on March 28. The veto read as follows: 

" Gentlemen of the House of Representatives: 

" I have Considered the act passed by the two Houses, entitled ' An 
Act for the Apportionment of Representatives among the several States 
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according to the first Enumeration, ' and return it to your House 
wherein it originated with the following objections; 

' ' First. The Constitution has prescribed that representatives shall 
be apportioned among the several states according to their respective 
numbers, and there is no one proportion or divisor which, applied to 
the respective numbers of the states, will yield the number and allot- 
ment of representatives proposed by the bill. 

"Second. The Constitution has also provided that the number of 
representatives shall not exceed one for every 30,000, which restriction 
is by the context and by fair and obvious construction to be applied to 
the respective and separate numbers of the states, and the bill has 
allotted to eight of the states more than one for every 30,000. 

(Signed) " G. Washington." 

It will be observed that the President retained the bill in 
his hands as long as it was possible for him to do so without 
its becoming a law by the provision of the Constitution that 
all laws shall pass into effect ten days (Sundays excepted) 
after they have been sent to the President, unless he returns 
them to the House with his veto, or Congress, by its ad- 
journment, refuses to allow him the ten days for considera- 
tion. This period he had used in a most careful and anxious 
consideration of the bill. The great excitement which it 
had caused; the very close vote by which it was passed in 
both Houses; the open charge that one section was trying 
to get the advantage of the other; the bitterness which had 
appeared in the course of the discussion — all combined to 
give President Washington a very serious problem, which 
caused him much worry and thought. He asked the opinion 
in writing of each member of his cabinet. The Secretary 
of the Treasury, Alexander Hamilton, of New York, and 
the Secretary of War, Knox, of Massachusetts, approved the 
bill on the whole, and advised him to sign it The Secre- 
tary of War was rather undecided in his opinion, and the 
Secretary of the Treasury, thinking that neither of the 
mooted constructions of the Constitution could be absolutely 
rejected, held that it would be proper to accede to the inter- 
pretation given by the legislature. The Secretary of State, 
Jefferson, and the Attorney-General, Randolph, both of 
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whom were from Virginia, expressed their disapproval. It 
will be seen that the division in the cabinet was as strictly 
along geographical lines as it had been in the House. This 
made it naturally very difficult for a man of as impartial 
and judicious a mind as Washington to come to a decision 
upon the question. 

Jefferson, with his general tendency to claim credit for 
nearly all the positive actions of Washington which were in 
accordance with his views, states in his Diary that he and 
Randolph drew up the veto message. * 

He declares that on April the sixth, f the President called 
upon him before breakfast to have further conversation 
upon the apportionment bill, in reference to which Jefferson 
had already given his opinion in writing. Washington 
agreed that the method provided in the bill was contrary to 
the common understanding of that instrument and to what 
was understood at the time by the makers of it, but that the 
Constitution would bear the construction which the bill 
implied. And, inasmuch as the vote for and against the 
bill was perfectly geographical, a Northern against a South- 
ern vote, he feared that he should be thought to be taking 
sides with the Southern party if he sent in a veto. Jefferson 
admitted the motive of delicacy, but insisted that the Presi- 
dent should not allow this feeling to lead him to a wrong 
course of action in the matter, and urged the dangers to 
which the scramble for the fractional members would lead 
if such a principle should once be adopted. Washington 
then expressed his fear that there would, ere long, be a 
separation of the union, for the public mind seemed to be 
dissatisfied and tending toward this end. Upon returning 
home, he sent for Randolph, the Attorney- General, and 
asked him to get Mr. Madison, and if after conference with 
Jefferson they all three concurred in the opinion that he 

* Compare " The Writings of Thomas Jefferson," edited by H. A. Washington, 
New York, 1861, Vol. ix, p. 115. 

t Evidently a mistake on Jefferson's part or a misprint for April 5th, since the 
veto was sent to Congress on April 5th, 
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ought to veto the bill, he desired to hear nothing more about 
it, but that they should draw up the instrument for him to 
sign. Randolph, Madison and Jefferson having come to- 
gether with their minds made up beforehand, drew the 
instrument, and Randolph took it to the President with the 
statement that they all three agreed to it. Washington 
walked with him to the door, and, as if he still wished to 
avoid the responsibility for the action, said to him, "And 
you say you approve this yourself?" Randolph replied, ' 'I 
do upon my honor;" upon which Washington instantly 
sent the veto to the House of Representatives. 

Jefferson's opinion upon the desirability of vetoing the 
message is by far the most elaborate and carefully consid- 
ered one of those submitted, and deserves, therefore, especial 
attention, particularly as it incorporated the views which 
the President finally accepted in the message itself.* 

Jefferson admitted, as, indeed, was generally admitted on 
all hands, that the principle incorporated in the bill sent to 
Washington secured in its application a "tolerably just 
result," and could not be objected to on the score of justice, 
if it were obtained by the constitutional method. His first 
objection was that representatives were not apportioned by 
it among the several states according to their respective 
numbers. He aims to prove this by showing that there is 
no common ratio or divisor which applied to the numbers of 
each state, will give to them the number of representatives 
allotted in the bill, for by taking the several ratios, 29, 30, 

* This opinion on the bill apportioning representatives, dated April 4, 1792, was 
printed in full in "The Writings of Thomas Jefferson," edited by H. A. Washing- 
ton, New York, 1861, Vol. vii, p. 594. It is reprinted in "Commentaries on the 
Constitution of the United States," by Roger Foster, Boston, 1895, page 424 and 
following. The opinions of Knox, Jefferson, Hamilton and Randolph are also 
printed with a recapitulation of the arguments by Jefferson in " The Works of 
Alexander Hamilton," edited by John C. Hamilton, New York, 1851, Vol. iv, pp. 
196 to 215. 

An account of the proceedings of the Senate and House in regard to the first 
apportionment bill, including a copy of Washington's veto, is to be found in the 
'* History of Congress." Lee & Blanchard, Philadelphia, 1843, pp. 193 to 217. The 
regular publications of Congress contain of course the debates and a copy of 
Washington's veto. 
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31, 32 and 33, it will be found that they distribute respec- 
tively 1 1 8, 112, 109, 107 and 105 members. As he maintains 
that the distribution must be effected by the application of 
that method, and no number can be found which used in 
that way will result in giving such a number of representa- 
tives, it is plain that the House bill must have adopted a 
false method. In answer to the objection that the same 
method ought to be applied to the distribution of taxes, as 
to the distribution of representatives, he said that that was 
plainly impossible; for, while it was, logically speaking, 
perfectly practicable to make an exact division of taxes, it 
would be impossible to find a common ratio which would 
divide into the population of the states without any re- 
mainders. The Constitution must be supposed to have con- 
templated such results as were a necessary outcome of the 
application of its provisions, and consequently it must be 
assumed to have contemplated the existence of fractions, or 
remainders, which should be unrepresented. Aside from 
this fact that such remainders were a necessary incident to 
the apportionment of representatives among the states, it 
must also be allowed that in the long run, owing to the 
varying relations between the population numbers and the 
number of representatives, this inequality would more or less 
roughly distribute itself among the states in the succeeding 
censuses. 

As the bill states no method by which the apportionment 
has been made, we are left, says Jefferson, to ascertain the 
method, if possible, by a study of its results. An examina- 
tion will reveal the fact that at least two distinct ratios 
were adopted; one of 30,000, applied to the states of Rhode 
Island, New York, Pennsylvania, Maryland, Virginia, Ken- 
tucky and Georgia; and one of 27,770 to the other eight 
states; namely, Vermont, New Hampshire, Massachusetts, 
Connecticut, New Jersey, Delaware, North and South Caro- 
lina. Now, if two ratios may be applied, then fifteen may, 
and there is consequently no restriction upon the arbitrary 
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•will of Congress in assigning the representatives if this 
principle be once granted. Jefferson emphasizes very 
strongly the argument that the Constitution provides that 
the number of representatives shall not exceed one for every 
30,000, whereas, the bill gives to eight of the states a num- 
ber exceeding one for every 30,000, namely, one for every 
27,770. The fact that the Constitution provided that each 
state shall have at least one representative shows that it 
was understood that in the absence of any mention to 
the contrary, no representation should be given to any 
smaller number than the common ratio in any case ; con- 
sequently fractions and remainders would have to go unrep- 
resented. 

But it is urged, he says, that the phrase in the Constitu- 
tion may mean either 30,000 in each state, or 30,000 in the 
whole union. Suppose it may. As a matter of fact, 
what was the idea of the framers of the Constitution ? 
What was the common and generally accepted notion from 
the beginning of the debate until it was found that by 
accepting some other idea an advantage could be gotten 
under the scheme of apportionment for certain states and 
sections? 

But, even if we allow that the 30,000 is meant to give the 
aggregate of representatives and not at all to influence their 
apportionment, the bill still does not distribute the 120 
according to the constitutional rule; that is, according to 
the numbers of the respective states, for in order to make 
the apportionment we must take the nearest common divisor 
as the ratio of distribution; that is to say, that divisor 
which, applied to every state, gives to them such numbers 
as added together comes nearest to 120.* 

This nearest common ratio will be found to be 28,858 and 
will distribute 119 of the 120 members, leaving only a single 
residuary one. It will be found to place 96, 648 fractional 

* This is the system which is known as the D'Hondt System in the discussions on 
proportional representation. 
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numbers in the eight Northern states, and 105,582 in the 
Southernmost. The following table shows it : 

Ratio of 28.S58. Fractions. 

Vermont .... 85,532 2 27,186 

New Hampshire . 141,823 4 26,391 

Massachusetts . . 475,327 16 13.599 

Rhode Island . . 68,444 2 10,728 

Connecticut . . . 235,941 8 5,077 

New York .... 352,915* 12 6,408 

New Jersey . . . 179,556 6 10 

Pennsylvania . . 432,880 15 ... 96,648 

Delaware .... 55,538 1 26,680 

Maryland .... 278,513 9 18,791 

Virginia 630,558 21 24,540 

Kentucky .... 68,705 2 10,989 

North Carolina . . 353,521 12 7,225 

South Carolina . . 206,263 7 4,230 

Georgia 70,843 2 I3,!27 105,582 

3,636,312 119 202,230 202,230 

Whatever may have been the intention, the effect of re- 
jecting the nearest divisor which leaves but one residuary 
member and adopting another one which leaves eight, is 
merely to take a member from New York and Pennsylvania 
each and to give them to Vermont and New Hampshire. 

Jefferson then undertakes to show that, if we allow the 
doctrine that fractions ought to be represented, there will 
be grave difficulties in the way of applying it. He shows 
how it is possible that-eight of the states might get an 
additional representative as compared with the other seven, 
although their population in each case should be only one 

* It will be observed that the population numbers assigned to the different states 
vary in the tables used by Jefferson from those printed elsewhere. There seem 
to be small discrepancies in all the tables, very few of them being exactly alike, 
but Jefferson has a very serious discrepancy. He prints the population of New 
York as 352,915, whereas it appears in other places as 331,589. This would appear 
to be a mistake on Jefferson's part, owing to the fact that he did not make the dis- 
tinction between the total population of New York and the representative popu- 
lation, the latter being the total free population plus three-fifths, of the slave 
population. This would make a change in the distribution of members under 
Jefferson's scheme, though it does not affect the argument particularly. 
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more than that in the other seven states. Moreover, if you 
permit the large fractions in one state to choose a repre- 
sentative for one of the small fractions in another state, you 
take from the latter its election, which constitutes real rep- 
resentation, and substitute a virtual representation of the 
disfranchised fractions. There is still another point which 
ought not to be lost sight of, in that the bill does not say 
distinctly that it gives an additional representative to the 
states having the eight largest fractions, though in fact it 
has done so. It seems to have avoided establishing that 
into a rule lest it might not suit on another occasion. Some 
other time they might distribute the members among the 
smallest states, no matter what their fractions were, on the 
ground that was openly advanced in the debate that the 
smaller states would suffer more from a large unrepresented 
fraction, than the larger states. Such a rule would, there- 
fore, open the way for any amount of corrupt bargaining, 
and scrambling for the representatives which are supposed 
to stand for the fractions or remainders. Whereas, the 
principle of adopting a common ratio and assigning as many 
members as that will give, disregarding fractions, is a plain 
and simple method which even the wayfaring man can 
understand. So that if we regard the bill either as a viola- 
tion of the Constitution, which it seems to be, or as giving 
merely an inconvenient and difficult interpretation to its 
words, it is a case wherein the President ought to interpose, 
his veto, and that for the following reasons: 

i . The non-user of his negative begins already to excite 
the belief that no president will ever venture to use it. 
This has consequently begotten a desire to raise up barriers 
in the state legislatures against Congress throwing off the 
control of the Constitution. 

2. The veto can never be used more pleasingly to the 
public than in protecting the Constitution. 

3. No invasions of the Constitution by Congress are so 
fundamentally dangerous as the tricks played on their own 
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numbers, apportionment and other circumstances respect- 
ing themselves, and affecting their local qualifications to 
legislate for the union. 

4. The majorities by which this bill has been carried, to 
wit, one in the Senate and two in the House of Representa- 
tives, show how divided the opinions were there. 

5. Everybody admits that the Constitution will bear the 
interpretation here insisted upon, whereas a large minority, 
both in and out of Congress, deny that it will bear that of 
the bill. 

6. The application of any one ratio is intelligible to the 
people and will, therefore, be approved, whereas the com- 
plex operations of the bill can never be comprehended by 
them, and though they may acquiesce, they certainly cannot 
approve what they do not understand.* 

It is interesting to note how squarely the drift of subse- 
quent opinions expressed by jurists and practical men set 
against the conclusions of Jefferson and Washington. The 
veto of Washington practically settled the policy of the gov- 
ernment for fifty years, and indeed no serious discussion 
again took place in regard to the question for forty years 
after the passage of the apportionment bill of 1792; but 
when the debate was resumed in 1830, the party opposed to 
the most important portion of Washington's opinion, 
although it did not carry its point immediately, convinced 
the country of the justice of its view, so that it was adopted 
as the next apportionment bill in pursuance of the census of 
1840, and has remained up to the present time the rule of 
action. Judge Storey, in his ' ' Commentaries' 'f says : ' ' The 
first reason assigned by Washington is as open to question 
as any one which can well be imagined, in the case of real 
difficulty of construction. It assumes at its basis that a 
common ratio or divisor is to be taken and applied to each 

♦ There is an interesting contemporary view set forth in Marshall's "Life of 
Washington," Vol. v, p. 319. 
1 5th Ed., §682. 
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state, let the fractions and inequalities left be what they 
may. Now this is a plain departure from the terms of the 
Constitution. It is not there said that any such ratio shall 
be taken. The language is that the representatives shall 
be apportioned among the several states according to their 
respective numbers; that is, according to the proportion of 
the whole population of each state to the aggregate of all 
the states. To apportion according to any ratio short of 
the whole number in a state is not an apportionment accord- 
ing to the respective numbers of the state. If it is said that 
it is impracticable to follow the meaning of the terms liter- 
ally, that may be admitted, but it does not follow that they 
are to be wholly disregarded, or language substituted essen- 
tially different in its import and effect. If we must depart, 
we must depart as little as practicable. We are to act on 
the doctrine of c'y fire's, or act as nearly as possible to the 
rule of the Constitution. If we are at liberty to adopt a rule 
varying from the terms of the Constitution arguing ab incon- 
venient!, then it is clearly just as open to others to reason on 
the other side from opposing inconvenience and injustice. ' ' 

This expresses, on the whole, the opinion to which the 
great majority of fair-minded men who have considered the 
question are driven ; a conclusion which rejects as entirely 
unsound the line of reasoning adopted by Washington in 
his first objection to the bill, and by Jefferson in his opinion 
to the President as to the desirability of vetoing the bill. 

Washington's second objection to the bill ceased to have 
any possible significance after the second census, since 
nobody proposed to extend the size of the House in such a 
way as to make it possible for any state to have more than 
one representative for every 30,000, except in the case of 
those states which were entitled to only one representative 
and whose population failed to reach this figure. Webster 
and Everett, in their celebrated arguments for the repre- 
sentation of fractions, both agreed that Washington's 
objection was a valid one, but in neither case was any special 
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attention given to the question since it had no significance 
for the matter before them, and it was a part of the policy 
of both these astute reasoners to concede every unessential 
point to their opponents. 

It is difficult, however, to see on what ground the first 
objection can be sustained which is not applicable to the 
second also, although Judge Storey declares that the second 
reason assigned by the President against the bill was well 
founded, in fact, and entirely conclusive. It would seem 
on the contrary, if the argument be fully examined in both 
cases, that there is no better reason for one objection than 
for the other ; indeed that both rest upon the same view as 
to the necessary interpretation of a certain clause in the 
Constitution which our commentators and statesmen have 
since come to agree is plainly wrong, and, so far from being 
deducible from the Constitution, flies directly in the face 
of its plain and simple meaning. 

It has then come to be generally accepted by all parties 
that the Constitution requires an apportionment of the rep- 
resentatives among the states as nearly as possible according 
to their respective numbers and that, although no method is 
expressly prescribed by that instrument, yet of all the pos- 
sible methods that one is plainly the constitutional one by 
which a result corresponding to the rule of strict proportion- 
ality is secured. 

The general rule adopted to secure this is to determine 
the amount of the population which should be entitled to 
one representative in Congress and, after having allowed a 
representative for each of these numbers, to allow to every 
state an additional member for each fraction of its numbers 
exceeding one-half of the ratio, rejecting from consideration 
the smaller fractions. This rule has, however, not been 
observed strictly and its adoption has not made apportion- 
ment the perfectly simple and easy problem which it would 
seem at first blush that it should be. 
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